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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9433. 


Ruben Dansky, Leon S. Neviaser, and Harry Owen, 

Appellants, 

v. 

Hubert Duley and Aubrey C. Duley, Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This appeal is from a final judgment entered June 27, 
1946 (App. 12, 13) by the District Court. 

The jurisdiction of this Court to review the judgment of 
the court below is based on Title 17, Section 101, 1940 D. C. 
Code. 
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STATEMENT OF THE CASE. 

Appellants, hereinafter called the defendants, appeal 
from a judgment (App. 12, 13) in favor of the appellees, 
hereinafter called the plaintiffs, on the motion of the plain¬ 
tiffs for judgment on the pleadings (App. 10). 

The plaintiffs filed on May 21, 1946 a Complaint for 
Mandatory Injunction and Temporary Restraining Order 
(App. 2) alleging that the plaintiffs were the equitable own¬ 
ers of premises 3943 Blaine St., N. E., Washington, D. C., 
and they were the makers of a (second) deed of trust and 
note under which the defendants as holder of the note and 
trustees of the deed of trust were advertising an auction 
sale of the premises to be held on May 23, 1946. 

A Temporary Restraining Order was signed on May 22, 
1946 (App. 6, 7), ex parte, and returnable on May 31, 1946. 

The sum of $1,439.54 was deposited in the registry of the 
court (App. 7). 

The defendants filed on June 6,1946 an Answer (App. 8) 
admitting that an auction was to have been held on May 23, 
1946 and that the sum of $1,439.54 was tendered on May 21, 
1946 to Ruben Dansky holder of the second deed of trust 
note (App. 20, 21) but too late to cancel the advertisement 
which was to appear on May 22 and that counsel for the de¬ 
fendant Dansky was out of the city and the defendant was 
unable to accept or take any action without the advice of 
his counsel. 

The defendants further alleged that the present real 
estate taxes were long past due and unpaid, that the fire 
insurance had lapsed and the defendant Dansky had to 
secure this fire insurance and the charges for the insurance 
were due and unpaid (App. 9). 

It was further alleged that the first deed of trust (App. 
21-23) in the sum of $4,800.00, dated April 29,1943, with in¬ 
terest at 5%, payable semi-annually as to interest was in 
default as the interest had only been paid to October 29, 
1945 and the semi-annual interest and principal were due 
since April 29, 1946. Defendant Dansky had to purchase 
this note to protect his junior lien. 


It was also alleged that the third deed of trust (App. 15- 
19) dated June 2,1944, in the sum of $1,045.00, with interestj 
at 6%, payable $7.29 a month as to principal and interestj 
was in default and held by defendant Dansky. 

The defendants asked for all their costs and reasonable! 
attorney’s fees as provided for in these deeds of trusts. 

On June 6, 1946 the court granted an Order for prelim-j 
inary Injunction (App. 9). 

On June 7,1946 the defendants filed a Motion to Dismiss! 
Complaint and To Quash and Dissolve Preliminary Injunc¬ 
tion (App. 10) for the reason that the court in issuing the! 
preliminary injunction said the only issue before the court! 
was the second trust and note in the principal sum of 
$1,320.69 (App. 3), and that this amount -was below the! 
jurisdiction of this court. 

On June 13, 1946, the plaintiffs filed a Motion for Judg-j 
ment on the Pleadings (App. 10) on the grounds that there! 
were no issue of fact or law raised by the pleadings of the I 
defendants and from the pleadings the plaintiffs were en-l 
titled to judgment. 

The court denied the defendants’ motion (App. 12) and I 
granted plaintiffs’ motion, and wrote a Memorandum Opin-! 
ion (App. 11). 

The court refused to allow a reasonable attorney’s fee 
and any expenses not offered by the plaintiffs and refused j 
to consider the other defaulted trusts (App. 14, 15), and 
the other provisions of these three trusts (App. 15-23). 

STATEMENT OF POINTS. 

I. 

j 

The amount of the second deed of trust and trust note 
was below the jurisdictional amount of the District Court. ! 


If the Court had jurisdiction then all three deeds of trust | 
and trust notes were before the Court. 
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m. 


Counsel fees should have been set by the Court for the 
defendants. 


IV. 


The injunction should not have been granted. 


STATUTES AND RULES INVOLVED. 

1940 D. C. Code. 

Title 11, Sec. 755 
Title 16, Sec. 1401 
Title 16, Sec. 1402 
Title 45, Sec. 301 
Title 45, Sec. 303 
Title 45, Sec. 601,605 
Title 45, Sec. 607 
Title 45, Sec. 608 

Federal Rules of Civil Procedure. 

Rule 5(a) 

Rule 68 


SUMMARY OF ARGUMENT. 

L 

As the amount of the second deed of trust and trust note 
was less than $3,000.00 the District Court had no jurisdic¬ 
tion based on this trust and note. 

II. 

The court would have had jurisdiction of this action if 
all three deeds of trust and notes would be considered 
as they total more than $3,000.00 in amount. 

m. 

This action was brought after the second deed of trust 
and note was in default and the holder and the trustees 
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should then have been paid for all their expenses, including! 
counsel fees. 

IV. 

The preliminary injunction should not have been issued 
unless all the promises (covenants) in the defaulted trusts! 
had been complied with. 

ARGUMENT. 


The amount of the second deed of trust and trust note was 
below the jurisdictional amount of the District Court. 

I 

The second deed of trust and note was under $3,000.00 
and the court on that basis did not have jurisdiction of this | 
action. 

•Klepinger v. Rhodes, 78 U. S. App. D. C. 340, Cert I 
den. 

1940 D. C. Code, Title 11, Sec. 755. 


If the Court had jurisdiction then all three deeds of trust 
and trust notes were before the Court. 

The total amount of the three deeds of trusts and notes 
gave the court jurisdiction of this action. To give the 
Court below jurisdiction the court had to consider all the 
promises involving all the amounts in the three trusts. 


Counsel fees should have been set by the Court for 

the defendants. 

i 

As the second trust and note was in default and the ad¬ 
vertising had begun after the default, the court had to al¬ 
low the defendants all the charges and expenses provided 
for in the trusts. 

The trusts provided for keeping fire insurance coverage, 
payment of taxes when due and payment of interest and 
principal on due dates on the money secured (App. 16, 17, 
18, 21, 22). 
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These trusts so provided and were binding on the plain¬ 
tiffs. 

Restatement, Property, Secs 535, 540. 

Tilfanv, Real Property (1903 Callaghan & Co.) Secs. 
523, 526, 543, 549, 557. 

Title 45, Secs. 301, 303, 607, 608, 1940 D. C. Code. 

See also, Title 16, Secs. 1401, 1402, 1940 D. C. Code; 
Rules 5(a), 68, F. R. C. P.; Title 45, Sec. 605, 1940 
D. C. Code. 


IV. 

The injunction should not have been granted. 

The three deeds of trusts were in default as to practically 
all the promises contained in them. 

The trustees had no discretion. 

Wheeler v. Blair, 5 Apt>. D. C. 375, 381, atf’d 19 S. C. 
882, 172 U. S. 643. 

All the debts secured by the several deeds of trusts were 
overdue. 

Wood v. Grayson, 22 App. D. C. 432, 435, appeal dis¬ 
missed 200 U. S. 257, 26 S. Ct. 240, 50 L. Ed. 470. 

The advertised sale was not premature. 

Richards v. Holmes, 59 U. S. (18 How.) 143, 146, 15 
L. Ed. 304. 

The defendant Dansky had a right to protect his interests 
by advancing money for the defaulted trusts and to place 
insurance. 

McCormick v. Knox, 105 U. S. 122,126, 26 L. Ed. 940. 

The plaintiffs to have been entitled to the preliminary in¬ 
junction and judgment should have tendered or sought an 





7 

opportunity to tender all the money due under all the promj 
ises of the trusts. 

Annapolis Co. v. Wardman, 59 App. D. C. 321, 322j 
cert. den. 282 U. S. 867, 51 S. Ct. 74, 75 L. Ed. 766. 

CONCLUSION. 

I 

The judgment on the motion for judgment on the plead^ 
ings should be reversed, the motion to dismiss the complaintj 
and to quash and dissolve the preliminary injunction 
granted or the plaintiffs directed to pay all incurred costs; 
and expenses and reasonable attorney’s fees. 

Respectfully submitted, 

I 

I. H. Halpern, 

Attorney for Appellants, 
Colorado Building, 

Washington 5, D. C. 
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Hubert Duley and Aubrey C. Duley, Appellees. 
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1 Filed May 21 1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 34959 

Hubert Duley, Aubrey C. Duley, 3943 Blaine Street, N. E., 
Washington, D. C., Plaintiffs 

v. 

Ruben Dansky, 441 N Street, N. W., Washington D. C., and 
Leon S. Neviaser, 519 Ingraham Street, N. W., Wash¬ 
ington, D. C., and Harry Owen, 1350 Lewis Street, 
N. E., Washington, D. C., Defendants 

Complaint for Mandatory Injunction and Temporary 

Restraining Order 

The complaint of the Plaintiffs for Mandatory Injunction 
and Temporary Restraining Order respectfully shows as 
follows: 

1. Jurisdiction is based upon general equitable jurisdic- 
tion and rules of civil procedure for the District Courts 
of the United States (Rule Number 65). 

2. That the parties hereto are adult citizens of the United 
States and residents of the District of Columbia. 

3. The plaintiffs are husband and wife, and joint tenants 
in the ownership of an equity in premises Numbered 3943 
Blaine Street, N. E., which land and premises is more 
definitely hereinafter described. 

4. The defendants, Ruben Dansky is the owner or holder 
of a note of which plaintiffs’ grantors were the makers and 
the payment of which note is secured by deed of trust to the 
said land and premises of which the plaintiffs are the 
equitable owners, and which note has an unpaid balance now 
due and payable. 

5. The defendants, Leon S. Neviaser and Harry Owen 
are the trustees appointed by this Honorable Court as sub¬ 
stitutes for the original trustees named in the deed 
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2 of trust, securing the note of which Ruben Danskyj 
is the holder and are sued as such trustees. 

6. That on, to wit, the 11th day of May, 1946, defendant, 
Ruben Dansky, as the holder of a note made by plaintiffs’ 
grantors and secured by a deed of trust on the land and| 
premises of which the plaintiffs are the equitable owners,] 
which land is situate in the District of Columbia and desig- i 
nated as being Lot Numbered 170 in Square Numbered 
5049 in the sub-division by John S. Santini, and others, of 
a tract of land called “Bayley’s Purchase” and “Fortune | 
Enlarged”, as per plat recorded in the Office of the Sur- j 
veyor for the District of Columbia in Liber 116, Folio 153, 
did place the said note in the hands of defendant trustees | 
with instructions to sell the above described land and j 
premises in accordance with the terms of the said deed of ! 
trust to collect for the said holder the balance of monies 
remaining unpaid under the terms of the said note, and pur- j 
suant to the said instructions said defendant trustees are 
now advertising the said land and premises for sale on the | 
23rd day of May, 1946 at 2:30 o’clock P. M., said sale to be j 
conducted by the firm of Thomas J. Owen & Sons, Auc- j 
tioneers. 

7. The plaintiffs have ascertained the amount of monies j 
due and owing by them under the terms of the said trust 
and the note thereby secured, and they find that they are j 
indebted on account thereof as follows: 

i 

Principal. $1,320.69 

Interest due and unpaid. 50.63 

Auctioneers ’ fee. 10.00 

Advertising Cost. 25.20 

Trustees Fees. 33.02 

— 

Total due and unpaid. $1,439.54 

They after determining the amount due tendered the said | 
sum of $1,439.54 in lawful monies of the United States to 
the defendant, Ruben Dansky, on the 21st day of May, 1946, 
but said defendant refused to accept the said sum and 
further refused to withdraw the advertised sale of the said i 


I 
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land and premises, and did refuse to instruct the trustees 
under the said deed of trust to cancel the said advertised 
sale. And plaintiffs now tender the said sums of 
3 monies to the defendant and asks leave to deposit the 
same in the registry of the Court. 

8. The plaintiffs occupy the said land and premises as 
their home and if the said land and premises should be 
sold under the said deed of trust, they would be compelled 
to remove from the said land and premises, and the sale 
of the said land and premises under the deed of trust would 
result in immediate and irreparable injury, loss and dam¬ 
age to the plaintiffs. That the said sale being scheduled 
for the 23rd day of May, 1946, at 2:30 o ’clock P. M. there is 
not time to serve notice upon the defendants and a hearing 
be had upon this application. 

Wherefore, the premises considered the plaintiffs pray: 

1. That a temporary restraining order be passed by this 
Honorable Court, restraining the defendants, Leon S. 
Neviaser and Harry Owen, trustees, from further adver¬ 
tising the said land and premises for sale under the deed 
of trust upon which they are substituted trustees, and 
from selling the said land and premises under and by virtue 
of the said deed of trust. 

2. That, if necessary, this Honorable Court may pass an 
Order for a preliminary injunction, enjoining and restrain¬ 
ing the defendants, Leon S. Neviaser and Harry Owen, 
trustees, from selling the said land and premises under 
and by virtue of the said deed of trust. 

3. That this Honorable Court may pass a mandatory in¬ 
junction requiring, first, that the defendant, Ruben Dansky, 
be required to accept the said monies heretofore tendered 
to him and deliver to the plaintiffs the note secured by the 
deed of trust described in the complaint marked ‘ ‘ Paid and 
cancelled”, and second, that the defendant’s trustees be 
ordered and directed to execute a proper release of the 
said trust when prepared and tendered to them with Notary 
fees by the plaintiffs. 
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4. That the plaintiffs may recover of the defendant^ 
Ruben Dansky, their costs, such cost to include a reasonable 
counsel fee. 

5. For such other and further relief in the premises as tcj 
this Honorable Court may seem just and proper. 

Hubert Duley. 

4 Audrey C. Duley. 

i 

Thomas 0. King, 

923-15th Street, N.W., 

Washington, D. C. Rep. 0043 
Attorney for the Plaintiffs. 


District of Columbia, to wit: 

i 

Hubert Duley and Audrey C. Duley, being first duly ! 
sworn, depose and say that they have read the aforegoing 
and annexed complaint by them subscribed, and know the i 
contents thereof, that the matters and things therein stated ! 
of their own knowledge are true and those stated upon j 
information and belief they believe to be true. 

Hubert Duley. 

Audrey C. Duley. 


Subscribed and sworn to before me this 21st day of May, 
1946. 


T. S. Doo, 

Notary Public, D. C. 


ft######### 


i 

i 
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5 Filed May 211946 

Motion for Temporary Restraining Order. 

Now comes the plaintiffs by their attorney, Thomas 0. j 
King, and moves the Court to grant them a temporary 
restraining order, restraining the defendants from selling 
or further advertising for sale the land and premises of | 


l 

I 

I 

i 
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which they are the equitable owners and in their complaint 
fully described. 

Thomas 0. King, 
Attorney for Plaintiffs . 

********** 
6 Filed May 21 1946 

Motion for a Preliminary Injunction. 

Comes now the plaintiffs in the above entitled cause and 
moves the Court to grant them a preliminary injunction, en¬ 
joining and restraining the defendants, Leon S. Neviaser 
and Harry Owen, as trustees under a deed of trust from 
selling under such deed of trust the land and premises in 
their complaint described, and for reason therefore say, 
that the sale is not warranted by law and will result in 
immediate and irreparable injury, loss and damage to them. 

Thomas 0. King, 
Attorney for the Plaintiffs. 

********** 
8 Temporary Restraining Order. 

Upon consideration of the complaint of the plaintiffs filed 
herein, and it appearing to the Court that the plaintiffs are 
the equitable owners of the hereinafter described land and 
premises situate in the District of Columbia, and that the 
said plaintiffs occupy the said land and premises as their 
home, and further that the said land and premises are being 
advertised for sale, after tender of the amount due to be 
sold at public auction on the 23rd day of May, 1946, at 2:30 
o’clock P. M. by the defendants, Leon S. Neviaser and 
Harry Owen, as trustees under a deed of trust, and that 
if the said sale is held as advertised, the plaintiffs will 
suffer immediate and irreparable injury, loss and dam¬ 
age; and further, that there is not sufficient time to give 
the defendants in this cause notice of the plaintiffs’ appli¬ 
cation, nor hold a hearing thereon, it is, by the Court, this 
22 day of May, 1946: 




Ordered that Leon S. Neviaser and Harry Owen, as sub¬ 
stituted trustees, under the deed of trust to the land aid 
premises situate in the District of Columbia and designated 
as being Lot Numbered 170 in Square Numbered 5049 in 
the sub-division by John S. Santini, and others, of a trapt 
of land called “Bayley’s Purchase” and “Fortune En¬ 
larged” as per plat recorded in the Office of the Surveyor 
in the District of Columbia in Liber 116, Folio 15?, 
9 be and they are hereby restrained from further ad¬ 
vertising for sale or offering the said land and prem¬ 
ises for sale, provided the plaintiffs forthwith deposit ih 
the registry of the Court the sum of $1,439.54, being th,e 
amount of monies alleged to be due by them to the defend¬ 
ant, Ruben Dansky, as holder and owner of a note secured 
by said deed of trust of which the said restrained defend¬ 
ants are substituted trustees, and provided further that th^ 
said plaintiffs file herein an undertaking with good an(1 
sufficient surety thereon in the maximum penalty of $500.0t) 
conditioned to pay any and all costs and damages sustained 
by the defendants or any of them, should they be wrong¬ 
fully enjoined or restrained. 

This Temporary Restraining Order shall expire on thji 
31st day of May, 1946, at 10:00 o’clock A. M. or sooner*, 
upon order of this Court. 

Issued at 10:30 A. M. 

Jennings Bailey, 

Justice . 


Memorandum. 

May 22 1946 

Deposit in Registry of Court ($1,439.54) by Thomas Oj 
King, Attorney for Plaintiffs. 
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11 Filed June 6 1946 

Answer. 

I. To 6. The defendants admit the averments. 

7. Defendants admit that the principal amount is correct 
and the interest to May 21,1946, and as to the auctioneer’s 
fee and the advertising cost for four insertions (May 11,13, 
16, and 20) and trustee’s fees of 2% percent. When the 
tender was made it was too late to cancel the advertise¬ 
ment which was to appear on May 22 and counsel for Ruben 
Dansky was in New York. He was unable to accept the 
money or take any action without the advice of counsel. 

8. The defendants admit the sale but are advised that 
they do not have to answer further. 

For further answer defendants state as follows: 

9. That the present real estate taxes for the year 1946- 
1947 are long past due and unpaid. 

10. That the defendant Ruben Dansky had to buy the 
first deed of trust note on said premises dated April 29, 
1943, in the sum of $4,800.00 payable 5% a year, payable 
semi-annually as to interest and payable in full three years 
after date. The interest was paid by the plaintiffs to 
October 29, 1945, and the principal is long past due and 
unpaid. 

II. That the defendant, Ruben Dansky, is the holder of a 
third trust note dated June 2, 1944, on said premises 

12 in the sum of $1,045.00 payable at the rate of 6% 
interest a year, said principal and interest to be 

paid in monthly installments of $7.29. The following pay¬ 
ments were made: 


June 2, 1944 


$1,045.00 

June 2, 

9.10 

1,035.90 

Aug. 

7.50 


Sept. 

15.00 


Dec. 

15.00 


Feb., 1945 

15.00 


May 

22.50 


July 

30.00 


Nov. 

37.50 

$974.73 
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The above amount plus interest is long past due and unpaid. 

12. The defendant, Ruben Dansky, is informed and be¬ 
lieves that the plaintiffs permitted fire and comprehensive 
insurance, as required by the three trusts, to lapse and the 
defendant had to secure insurance, which charges are di|e 
and unpaid. 

13. The plaintiffs have not paid and satisfied the judg¬ 
ment in civil action No. 34,071, obtained by this defendant 
against them in regard to these premises. 

14. This defendant is entitled to all his costs and a rea¬ 
sonable attorney’s fee as contracted for and set forth i|n 
the deeds of trust on these premises. 

I. H. Halpern, 
Attorney for Defendants. 

######### # 

13 Filed June 6—1946 

Order for Preliminary Injunction. 

This cause coming on to be heard on motion of the 
tiffs for preliminary injunction, and having been consid¬ 
ered, it is, by the Court, this 6th day of June, 1946, 

Ordered, that Leon S. Neviaser and Harry Owen, as sub¬ 
stituted trustees, under the deed of trust to the land an<j! 
premises situate in the District of Columbia and desig¬ 
nated as being Lot Numbered 170 in Square Numbered 
5049 in the sub-division by John S. Santini, and others, of 
a tract of land called “Bayley’s Purchase” and “Fortune 
Enlarged” as per plat recorded in the Office of the Sur^ 
veyor of the District of Columbia in Liber 116, Folio 15$, 
be and they are hereby restrained pendente lite from furf- 
ther advertising for sale or offering the said land and premL 
ises for sale, and it is, 

Further ordered, that pendente lite the deposits of 
moneys made by the plaintiffs in the registry of this Court 
may be withdrawn by defendant, Ruben Dansky, and th^ 

undertaking heretofore filed by the plaintiffs shall remaifi 

i 


I 

I 
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in full force and effect, and the said Ruben Dansky is 
restrained from negotiating the note secured by the trust. 

Jennings Bailey, 

Justice. 


Copy acknowledged and objection as to form and sub¬ 
stance. 


I. H. Halpern, 
Attorney for Defendants. 


**##*###*# 
14 Piled Jun 7 1946 


Motion to Dismiss Complaint and to Quash and Dissolve 

Preliminary Injunction. 

Come now the defendants and move the Court to dismiss 
the complaint and to quash and dissolve preliminary injunc¬ 
tion, and for reasons therefor states as follows: 

1. That the attorney for the plaintiffs considers the only 
issue is the Second Deed of Trust and Note; 

2. That the Court considers the only issue is the Second 
Deed of Trust and Note; 

3. That the Second Deed of Trust and Note involve an 
amount less than $3,000; 

4. That this Court has no jurisdiction; 

5. And for other reasons as may be urged at the hearing. 

I. H. Halpern, 
Attorney for Defendants. 

• #*#»##*#* 
15 Filed June 13 1946 


Motion for Judgment on the Pleadings. 

Comes now the plaintiffs, by their attorney, Thomas 0. 
King, and moves the Court to grant them a mandatory in¬ 
junction as prayed in their complaint on the pleadings filed 
herein and for reason therefore say: 

That no issue of either fact or law is raised by the defend¬ 
ants’ answer or their pleadings filed herein, and from the 
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said pleadings it appears that the plaintiffs are entitled to 
a final judgment. 

Rules of Civil Procedure for the District 

i 

Court of the United States. (Rule Numbered 
12, Section C). 

Thomas 0. King, 
Attorney for Plaintiffs. \ 

**#######4 

16 Filed June 27 1946 

Opinion of Justice Bailey 

This suit was brought to enjoin the wrongful sale of 
plaintiffs’ property. While the complaint does not stat4 
that the value of the property was in excess of $3000.00] 
that fact does appear in the answer from the statement 
that the defendant Ruben Dansky held a first deed of trust) 
note on the property in the sum of $4800.00 and a third 
deed of trust note in the sum of some nine hundred dollars.! 
The statute gives the Municipal Court juris diction of civil! 
actions “in which the claimed value of personal property,! 
or the debt as damages claimed, exclusive of interest, at-! 
torney’s fees, protest fees and costs, does not exceed the 
sum of $3000.00. In this case the amount of the note,! 
secured by this deed of trust, is less than $3000.00, but the 
suit is to enjoin the wrongful sale of real property, the 
value of which is clearly in excess of $3000.00. In myj 
opinion this Court has juridiction of this action. 

17 After the defendants had advertised the plaintiffs! 
property for sale under the terms of the deed of 

trust, the plaintiffs tendered to the defendants the full i 
amount of the note secured by the deed of trust, with 
interest, and the fees of the auctioneer and of the trustees 
and their cost of advertising. This tender has been con¬ 
tinued and the money paid into court. 

Under these circumstances the defendants are entitled! 
to a surrender of the trust note and a release of the deed 
of trust and the fund in court should be paid to the de¬ 
fendant Ruben Dansky. 
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As the tender made by the plaintiff was wrongfully de¬ 
clined, no counsel fee will be allowed the defendant. Inas¬ 
much as there had been a defaut by this plaintiff in the 
prompt payment of the note, the judgment will be without 
costs. 

Bailey, 

J. 

• ##*##*##* 

18 Filed Jun 27 1946 

Order Overruling Motion to Dismiss Complaint and to 
Quash and Dissolve Preliminary Injunction. 

This cause coming on to be heard on motion of the de¬ 
fendants to dismiss and quash and dissolve preliminary 
injunction, and having been considered, it is by the Court, 
this 27th day of June, 1946, 

Ordered, that the said motion of the defendants be and 
the same is hereby denied. 

Jennings Bailey, 

Justice . 

###«#•##** 

19 Filed Jun 27 1946 

Order for Judgment. 

This cause coming on to be heard on Motion of the plain¬ 
tiffs for judgment on the pleading and having been con¬ 
sidered, it is, by the Court, this 27th day of June, 1946, 

Ordered, Adjudged and Decreed, That a mandatory in¬ 
junction issue that defendant Ruben Dansky surrender the 
note secured by a second deed of trust on the land and 
premises of which the plaintiffs are the equitable owners 
and in their complaint described as Lot Numbered 170 in 
Square numbered 5049 in the Subdivision made by John S. 
Santini, and others, of a tract of land called “Bayley’s 
Purchase” and “Fortune Enlarged”, as per plat recorded 
in the Office of the Surveyor for the District of Columbia 
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in Libert 116, Folio 153, marked “Paid and Cancelled” tjo 
the plaintiffs, and further 1 

Ordebed, that the defendants Leon S. Neviaser and 
Harry Owen, upon the tender to them of a proper release, 
with legal notary fees paid by the plaintiffs, sigh, 
20 execute and deliver the said release, releasing thfe 
said hereinbefore described land and premises froih 
the said second trust and reconveying the said land an<ji 
premises to the plaintiffs, and it is further 

Ordered, Adjudged and Decreed, that the moneys def 
posited in the registry of this Court in this cause be pai4 
to defendant Ruben Dansky upon his furnishing proper 
receipt for same, and it is, 

Further Ordered, that this judgment be without costsj 

Jennings Bailey, 

Justice. 1 

• ***##*### 
Excerpts from Proceedings 

22 Filed Nov 4 1946 

Washington, D. C., i 

Thursday, June 27, 1946. 

The above-entitled matter came on for hearing before | 
Associate Justice Jennings Bailey at 10:00 a. m. 
Appearances: j 

Thomas 0. King, Esq., for the plaintiffs. 

I. H. Halpern, Esq., for the defendants. 

• * * * # * * m # # I 

23 Mr. Halpern: If the Court please, I do not know 
what he means when he says that no facts are con- j 

tradicted. The first and third trusts have not been paid. 
There has been a proffer on the second trust in an amount j 
which we hold to be insufficient according to expenses in- j 
curred and a reasonable attorney’s fee, and if that does not j 
raise an issue of fact, I do not know what does. 
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If he pays all the money that the defendant demands, 
there is no issue of fact; but otherwise I do not understand 
his theory at all. 

The Court: Motion sustained. 

24 Mr. Halpem: So that we can go up properly, if the 
Court please, may I make a tender at this time of the 

three trusts and the three trust notes, and may the first 
trust be identified as Exhibit No. 1, the first trust note as 
Exhibit 1-A, the second trust as 2, the second trust 

25 note as 2-A, and the third trust as 3 and the note 
as 3-A? 

The Court: You may offer them in evidence and let them 
be identified, and I exclude them. 
*##**#«#** 

The Court: If you can agree among counsel on the note, 
do so. 

Mr. King: We tendered all the money that was due on 
this note before the suit was ever instituted. The tender 
was made—and it is admitted—of every cent which was 
due. 

Mr. Halpern: The money was not tendered until after 
foreclosure. 

The Court: What does the note say? 

Mr. Halpern: The deed of trust provides as to attorney’s 
fees. 

Mr. King: Read the provision to his Honor. I contend 
it has no application here at all. It is the usual form of 
deed of trust. 

26 Mr. Halpern: May I read on the second page of 

the trust: “and whereas the parties herewith”- 

The Court: Suppose you let me see that. 

Mr. Halpern: It is in the middle of that paragraph. 

The Court: As I recall this case, there is no question that 
there was a default. 

Mr. King: There was a default, that is right, and ad¬ 
vertised and properly started; but before the suit was in- 


stituted we tendered everything that was dne under thb 
note—all the monies due under the note. 

The Court: Yes. 

I deny that counsel’s fee. 

********* 
27 Filed Nov 16 1946 j 

Statement of Proceedings 

i 

Upon announcing the granting of plaintiff’s Motion foi* 
Judgment on the Pleadings, the Court was requested td 
make findings of fact and conclusions of law by counsel 
for defendants. The Court then asked counsel for defend^ 
ants to leave the second deed of trust for the Court to 
examine. Counsel for defendants told the Court that th^ 
first and third deeds of trust had similar provisions as tq 
attorney’s fees. 

The Court said that it would consider the motion of the 
plaintiffs and the request of counsel for the plaintiffs as to, 
findings of fact and conclusions of law if this motion were) 
granted. 

Thereafter Justice Bailey filed a memorandum opinion 
and signed the Order for Judgment which had been! 
presented by counsel for the plaintiffs in the chambers of 
the Court. 

# * * * # # # # • | 
43 Filed Nov 19 1946 

Excerpts from Defendants’ Exhibit No. 3 

This Deed of Trust, Made this 2d day of June, in the 
year Nineteen Hundred and Forty-four, by and between I 
Hubert Duley and Aubrey C. Dulev, his wife, parties of the 
first part; and Leo M. Bernstein and Walter Miller, Trustees, 
parties of the second part: 

Whereas, the said parties of the first part are justly in- | 
debted unto Max Raphelson and Essie R. Folstein in the full | 
sum of Ten Hundred and Forty-five and no/100 Dollars 
($1045.00), for deferred purchase money, for which amount 



16 


they have made and delivered their one certain joint and 
several promissory note, of even date herewith, payable to 
the order of the said Max Raphelson and Essie R. Folstein, 
with interest from date until paid at the rate of six per 
centum (6%) per annum; said principal and interest being 
due and payable in monthly instalments of Seven and 29/100 
Dollars ($7.29) each (with the privilege of making larger 
payments in any amount), commencing on the 2d day of 
July, 1944 and continuing on the 2d day of each and every 
month thereafter until the 2d day of June, 1948; and there¬ 
after principal and interest shall be due and payable in 
monthly instalments of Forty-five and no/100 Dollars 
($45.00) each (with the privilege of making larger pay¬ 
ments in any amount), commencing on the 2d day of July, 
1948 and continuing on the 2d day of each and every month 
thereafter until paid; each instalment when so paid to be 
applied, first, to the payment of the interest on the amount 
of principal remaining unpaid and the balance thereof 
credited to the principal. Each unpaid instalment of prin¬ 
cipal and interest shall bear interest at the rate aforesaid. 

And, said note provides that if default be made in the 
payment of any one of the aforesaid instalments, when and 
as the same shall become due and payable, then and in that 
event, the unpaid balance of the aforesaid principal sum 
and accrued interest shall, at the option of the holder there¬ 
of, at once become and be due and payable. 
#**###*** 

44 And Whereas, the parties of the first part desire 
to secure the prompt payment of said debt, and 
interest thereon, when and as the same shall become due 
and payable, and all costs and expenses incurred in respect 
thereto, together with all taxes and insurance premiums as 
well as all renewals or extensions of said debt, including 
reasonable counsel fees incurred or paid by the said parties 
of the second part or substituted trustee, or by any person 
hereby secured, on account of any litigation at law or in 
equity which may arise in respect to this trust or the prop- 
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i 

i 

erty hereinafter mentioned, and of all money which may be 
advanced as provided herein, with interest on all such cost^ 
and advances from the date thereof. 

**##**#*4 

45 In and Upon the Trusts, Nevertheless, hereinf 
after described, that is to say: IN TRUST to permit 

the said parties of the first part, their heirs and assigns, tc| 
use and occupy the said described land and premises, an<} 
the rents, issues and profits thereof, to take, have, and apply} 
to and for their sole use and benefit, until default be madq 
in the payment of the said note hereby secured or any ini 
stalment of interest thereon, when and as the same shall 
become due and payable, or any proper cost, tax or ex¬ 
pense in and about the same as herein provided. 

**###### #j 

46 And, upon the full payment of said note and the| 
interest thereon, and of any extensions or renewals 

thereof, and all moneys advanced or expended as herein 
provided, and all other proper costs, counsel fees, charges,; 
commissions, half-commissions and expenses, at any time 
before the sale herein provided for to release and reconvey j 
the said described premises unto and at the cost of the! 
said parties of the first part or the party of parties then! 
claiming under them. 

And Upon This Further Trust, upon any default orj 
failure being made in the payment of said note or of any 
instalment of principal or interest thereon, or upon default 
in payment, on demand, of any” sum or sums advanced by! 
the holder of said note on account of anv costs, counsel fees 
and expenses of this Trust, or on account of any such tax 
or assessment, or insurance or expense of litigation, or on j 
account of any lien, Deed of Trust or Mortgage on said land | 
and premises, prior in lien to this Trust, with interest 
thereon at six per centum per annum from date of advance i 
(it being hereby agreed that on default in payment of said 
costs, expenses, tax or assessment, or insurance, or expense j 
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of litigation, or such prior lien, Deed of Trust or Mortgage 
as aforesaid, the same may be paid by the holder of said 
note and all sums advanced in so doing, with interest as 
aforesaid, shall forthwith attach as a lien hereunder and be 
demandable at any time); then, upon any and every such 
default so made as aforesaid, the said parties of the second 
part, or the survivor of them, or substitute trustee shall 
have the power and it shall be their or his duty thereafter to 
sell, and in case of any default of any purchaser to resell 
the said described land and premises at public auction, 
upon such terms and conditions, in such parcels, at such 
time and place, and after such previous public advertise¬ 
ment as the parties of the second part, or the survivor of 
them, or substitute trustee shall deem advantageous and 
proper; and to convey the same in fee simple, upon com¬ 
pliance with the terms of sale, to, and at the cost, of the 
purchaser, or purchasers thereof, who shall not be required 
to see to the application of the purchase money; and of the 
proceeds of said sale or sales: Firstly, to pay all proper 
costs, charges, and expenses, including all counsel fees and 
costs herein provided for, and all moneys advanced for 
taxes, insurance, and assessments, with interest thereon as 
provided herein, and all taxes, general and special, due 
upon said land and premises at time of sale, and to retain as 
compensation a commission of five per centum on the 
amount of the said sale or sales: Secondly, to pay what¬ 
ever may then remain unpaid of said note, whether the 
same shall be due or not, and the interest thereon to date 
of payment, it being agreed that said note shall upon such 
sale being made before the maturity of said note, 
47 be and become immediately due and payable, at the 
election of the holder thereof; and, Lastly, to pay 
the remainder of said proceeds, if any there be, to the said 
parties of the first part, their heirs or assigns, upon the 
delivery and surrender to the purchaser, his, her or their 
heirs or assigns, of possession of the premises so as afore¬ 
said sold and conveyed, less the expense, if any, of obtain¬ 
ing possession. 




And, the said parties of the first part do hereby agree 
at their own cost, during all the time wherein any part of 1 
the matter hereby secured shall be unsettled or unpaid to 
keep the said improvements insured against loss by fire and 
windstorm and against such other hazard or hazards as may j 
reasonably be required by the holder of said note, in an 
amount in the name and to the satisfaction of the holder 
of said note, in such company or companies as the holder j 
of said note may elect, who shall apply whatever may be | 
received therefrom (whether by return short rate unearned 
premiums after foreclosure or otherwise) to the payment j 
of the matter hereby secured, whether due or not, unless 
the party entitled to receive shall waive the right to have the j 
same so applied, and also to keep the improvements con- 
stantly in good order and repair and to pay all taxes and 
assessments, both general and special, that may be as- i 
sessed against, or become due on said land and premises 
during the continuance of this Trust and that upon any 
neglect or default to so insure, or to pay taxes and asssess- 
ments, or to keep the improvements constantly in good order 
and repair, any party hereby secured may have said im¬ 
provements insured and pay said taxes and assessments 
and make such repairs as may be necessary to keep the im¬ 
provements in good order and repair, and the expenses 
thereof shall be a charge hereby secured and bear interest | 
at the rate of six per centum per annum from the time of 
such payment. 

« * # « * # # * * 

48 In Witness Whereof, the said parties of the first 
part have hereunto set their hands and seals on the 
day and year first hereinbefore written. 

Signed, sealed and delivered in the presence of— 

Hubert Duley (Seal) 

Audrey C. Duley (Seal) 
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37 Filed Nov 19 1946 
Excerpts from Defendants’ Exhibit No. 2 

This Deed of Trust made this 29th day of April, in the 
year Nineteen hundred and forty-three, by and between 
Max Raphelson and Essie R. Folstein, his daughter, joint 
tenants, of the District of Columbia, parties of the first 
part; and Nathan Widre and Louis Gitelson, of the Dis¬ 
trict of Columbia, parties of the second part: 

Whereas, the said parties of the first part are justly in¬ 
debted unto Reliable Construction and Realty Company, 
Incorporated, in the full sum of Nineteen hundred and fifty 
Dollars ($1,950.00) for deferred payments of purchase 
money for the real estate hereinafter granted and conveyed, 
for which amount they have made and delivered their one 
certain joint and several promissory note bearing even date 
with these presents, numbered 1 of 1, payable to order of 
the said Reliable Construction and Realty Company, In¬ 
corporated, with interest from date until paid, at the rate of 
six per centum per annum; said principal and interest be¬ 
ing payable in monthly instalments of Thirty-seven and 
71/100 Dollars ($37.71) each (with the privilege of making 
larger payments in any amount) on the 29th day of each 
and every month after date until paid; each instalment 
when so paid, to be applied first, to the payment of the 
interest on the amount of principal then remaining unpaid, 
and the balance thereof credited to the principal. 

38 And Whereas, the parties hereto of the first part 
desire to secure the full and punctual payment of said 

debt and interest thereon, as well as any and all renewals 
or extensions of said note or of any part thereof, with 
interest on such renewals or extensions, at such rate of 
interest as may be agreed upon, and any notes given for 
interest covering any extension, with interest thereon from 
maturity of the same (which renewals or extensions of the 
debt or any part thereof, hereby secured, or any change 
in its terms or rate of interest payable on same, shall not 
impair in any manner the validity of, or priority of, this 
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Trust); also to secure the reimbursement to the holdejr or 
holders of said note and to the parties hereto of the second 
part, or substituted Trustee, and any purchaser or pur¬ 
chasers, grantee or grantees, under any sale or sales upder 
the provisions of this Trust, for all money which mayf be 
advanced as herein provided for, and for any and all c<i>sts 
and expenses (including reasonable counsel fees) incurred 
or paid on account of any litigation at law or in equity 
which may arise in respect to this Trust, or to the indebted¬ 
ness or to the property herein mentioned, or in obtaining 
possession of the premises after any sale which may !be 
made as hereinafter provided for. 

# * # * * * * # | # 

I 

41 In Testimony Whekeof, on the day and year fiijst 
hereinbefore written, the said parties hereto of the 
first part have hereunto set their hands and seals. 

Signed, sealed and delivered in the presence of— 

Max Raphelson (Seal) j 
Essie R. Folstein (Seal) | 

I 

######## i# 

33 Filed Nov 19 1946 j 

| 

Excerpts from Defendants’ Exhibit No. 1 

This Deed of Trust made this 29th day of April in th^ 
year Nineteen hundred and Forty-three by and between 
Max Raphelson and his daughter Essie R. Folstein, as 
Joint Tenants, both of the District of Columbia, parties of; 
the first part, and Herbert T. Shannon and Frank J. 
Luchs, as Trustees, both of the District of Columbia, parties! 
of the second part; 

Whereas, the said Max Raphelson and Essie R. Folstein | 
are justly indebted unto Margaret Horgan in the full sum 
of Forty-eight hundred ($4800.00) Dollars, lawful money of 
the United States, being money loaned, for which amount i 
the said Max Raphelson and Essie R. Folstein have exe¬ 
cuted and deivered unto the said Margaret Horgan, and 


i 
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made payable to her order, their one certain joint and 
several promissory note of even date with these presents, 
being in and for the sum of Forty-eight Hundred ($4800.00) 
Dollars, said note being due and payable three years after 
date, with interest until paid at the rate of Five per centum 
(5%) per annum, said interest payable semi-annually; said 
note having been identified by the Notary Public taking the 
acknowledgement to these presents. 

And Whereas, the parties hereto of the first part desire 
to secure the full and punctual payment of said debt and 
interest thereon, when and as the same shall become due and 
payable, or as the same may become due and payable under 
any and all renewals or extensions of said note or of any 
part thereof, with interest on such renewals or extensions, 
at such rate of interest as may be agreed upon, and any 
notes given for interest covering any extension, with inter¬ 
est thereon from maturity of the same (which renewals or 
extensions of the debt or any part thereof, hereby secured, 
or any change in its terms or rate of interest payable on 
same, shall not impair in any manner the validity of, or 
priority of this Trust); and also to secure the reim- 
34 bursement to the holder or holders of said note to 
Shannon & Luchs Company, and to the parties hereto 
of the second part, the survivor, his heirs or substituted 
Trustees, and any purchaser or purchasers, grantee or 
grantees under any sale or sales under the provisions of 
this Trust, for all money which may be advanced or paid as 
herein provided for, and for any and all costs and expenses 
(including reasonable counsel fees) incurred or paid on 
account of any litigation at law or in equity, which may 
arise in respect to this Trust, or to the indebtedness or to 
the property herein mentioned, or in obtaining possession 
of the premises after any sale which may be made as here¬ 
inafter provided for, with interest at Five per centum per 
annum, on such advances, payments, costs, and expenses, 
etc., from the date thereof: 

• •••••••• 
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35 In Witness Whereof, the said parties of the first 
part have hereunto set their hands and seals on the 
day and year first hereinbefore written. 

Signed, sealed, and delivered in the presence of— 

J. H. Stadtler. 

Essie R. Folstein (Seal) 
Max Raphelson (Seal) 

*•*•*#**! 






